









































































































































order and repair, litter and debris free, comparable to other similar retail developments in the area
where the Property is located, and in compliance with all applicable laws, governmental
regulations, and covenants of record.

(b)  Storm Water Management Facility Maintenance. Notwithstanding the
foregoing, the Owner of Parcel 1 shall maintain and repair the Stormwater Management Facility
in good condition and repair during the term of this Declaration. The Owner of each Parcel shall
pay its proportionate share of the actual costs (without markup, administrative or overhead charges,
except as provided below) incurred by the Owner of Parcel 1 in performing such maintenance and
repair obligations, including, without limitation, the reasonable and competitive charges of a
contractor with whom the Owner of Parcel 1 may elect to contract for purposes of performing such
maintenance. All such costs shall be subject to reimbursement to be made to the Owner of Parcel
1 within thirty (30) days after receipt of an invoice providing reasonable evidence of the amounts
expended. For purposes hereof, an Owner’s proportionate share shall be a fraction, the numerator
of which is the acreage of such Owner’s Parcel excluding, however, from such acreage any portion
of such Parcel designated as “Stormwater Management Facility” on the Plat, and the denominator
of which is the combined acreage of all Parcels, excluding, however, from such acreage any
portion of the Property designated as “Stormwater Management Facility”. = Payment by each

Owner of its proportionate share shall be such Owner’s personal obligation and a lien on such
Owner’s Parcel.

(c)  Pylon Sign Maintenance. Notwithstanding the foregoing, the Owner of
Parcel 1 and Parcel 3 shall maintain and repair any Pylon Sign located on its Parcel in good
condition and repair during the term of this Declaration. Declarant hereby reserves an easement
over Parcel 1 and Parcel 3, for the purpose of access to each Pylon Sign to permit such
maintenance, repair and replacement.

(d)  Self Help. In the event any Owner shall fail to maintain those casement
areas set forth herein that are either (i) located on its Parcel or (ii) which, by the terms of the
Declaration, it is obligated to maintain, and such non-compliance continues for thirty (30) days
after written notice thereof, then any Owner benefitted by the applicable easement, after providing
written notice to all Owners, shall have the right to undertake to repair, maintain and restore such
facilities and such Owner shall have all the rights and remedies available to the otherwise
responsible Owner with respect to performing and/or collecting an Owner’s proportionate share of
costs incurred in such maintenance or repair. If no such reimbursement obligation is set forth

herein, then such performing Owner shall be entitled to reimbursement of its actual costs incurred
in undertaking such maintenance.

Notwithstanding the foregoing, should cxigent circumstances arise that necessitate
more immediate action to prevent business at the Property from being interrupted (including, but
not limited to, snow removal), any Owner shall have the right to correct such condition and seek
reimbursement as set forth herein.

(e) Enforcement. If an Owner fails to pay when due such reimbursements
properly invoiced by another Owner performing maintenance and repair, and such default
continues for a period of thirty (30) days after written notice, without limiting the any other rights
of such non-defaulting Owner, any such unreimbursed costs may be evidenced by recordation of



notice of lien thereof in the chain of title to the delinquent Owner’s Parcel, and shall be a continuing
lien upon such delinquent Owner’s Parcel with priority as to any subsequent liens recorded against
such Parcel. Any sum due hereunder which is not paid within the foregoing default notice period
shall bear interest at an annual rate of six percent (6%) per annum.

5. DAMAGE. Anydamage donetoany Parcel arising out of the exercise of therights
granted herein, whether in connection with the installation of utilities or otherwise (other than
deterioration due to normal use) by any Owner or by its agents, employees, contractors, tenants,
subtenants or franchisees, shall be promptly repaired to an equivalent or better condition than
before such damage, by and at the sole expense of the Owner who caused, or whose agents,
employees, contractors, tenants, subtenants, franchisees, customers or invitees caused the damage.
If the damage is not repaired within thirty (30) days after written notice of such damage is given
to such Owner by any other Owner, then any Owner may effect the repair of such damage and all
costs incurred for such repairs made shall be paid by the Owner who caused, or whose agents,
employees, contractors, tenants, subtenants, franchisees, customers or invitees caused, such
damage, within thirty (30) days after presentation of the bill, such payment being such Owner’s
personal obligation and a lien on such Owner’s Parcel. In the event that any portion of the
Common Driveways or Stonrmwater Management Facility should be damaged or destroyed by
casualty not the fault of an Owner, then any Owner or Owners wishing to make such repair may
do so and each Owner shall be obligated to pay to the repairing Owner such owner’s prorata share
of the actual third party costs of restoring/reconstructing the damaged portion of the Common

Driveways or Stormwater Management Facility. No Owner shall have any obligation to undertake
such restoration/reconstruction.

6. CASUALTY. Following damage or destruction to any improvements on any part
of any Parcel (excluding the Common Driveways and Stonnwater Management Facility, repair of
which is governed by Paragraphs 4 and S above), the Owner of such Parcel shall promptly either
(1) remove all debris from such damage or destruction and shall retumn the site to a clean, safe and
sightly condition or (ii) shall diligently repair and restore the improvements in a good and
workmanlike manner, in an equivalent or better condition than before such damage.
Notwithstanding the foregoing, by undertaking such repairs and restorations required under this
section, such Owner in no way waives any right to proceed against any person who willfully or
negligently caused such damage or destruction.

7. RESTRICTED USES/ADDITIONAL COVENANTS.

(a) Exclusivity. No Parcel may be used primarily for any use that is identical
or substantially similar to the primary existing use or uses conducted on another Parcel unless the
Owner seeking such use first obtains the written approval of the Owner with the pre-existing
identical or substantially similar use. No Parcel shall be deemed to have abandoned the pre-
existing use unless such use ceases for one hundred eighty (180) days which is not otherwise due

to casualty or condemnation or strike, labor disputes or conditions beyond the control of such
Owner or its tenant.

(b) Parcel 1 Exclusive. No Parcel (other than Parcel 1) shall be used for any use
that contravenes any exclusive use provisions of (i) lease dated March 21, 1980 between RARCO-
Wytheville and Super X Drugs Corporation as same may be renewed, amended or modified from

)



time to time or (ii) lease dated April 4, 1980 between RARCO-Wytheville and The Kroger Co. as
same be renewed, amended or modified from time to time.

The restrictions in this subparagraph 7(b) are for the exclusive benefit of the Owner
of Parcel 1, who shall have the right to amend, modify, release, waive and/or terminate such

restrictions in whole or in part. No other Owner shall be entitled to claim the benefit of or right to
enforce such restrictions.

(c) Parcel 3 Exclusive. No Parcel (other than Parcel 3) shall be used for any use
that contravenes any exclusive use provisions of that certain lease dated April 23, 2009 between
Tractor Supply Company and Tuskeena Whytheville Center, LLC, as same may be renewed,
amended or modified from time to time.

The restrictions in this subparagraph 7(c) are for the exclusive benefit of the Owner
of Parcels 1 and 3, who each shall have the right to amend, modify, release, waive and/or terminate
such restrictions in whole or in part. No other Owner shall be entitled to claim the benefit of or
right to enforce such restrictions.

(d)  Nuisance. Each Parcel (and the development and use thereof) shall at all
times comply with all governmental rules and regulations, including, without limitation, zoning
and land use requirements and environmental regulations, and with the requirements of any
recorded covenants, restrictions and agreements applicable to such Parcel. No Parcel shall be used
in any manner which would constitute a public or private nuisance or waste.

(c)  Height Restriction. No building on Parcel 2 shall be constructed with a
height in excess of twenty-six {eet (26”).

8. DURATION OF THIS DECLARATION. The easements granted herein shall be
perpetual. The covenants and restrictions herein shall become effective on the date hereof and
shall be binding upon each Parcel and shall run with title to each Parcel.

9. FORCE MAJEURE. Each Owner of any portion of the Property shall be excused
from performing any obligation or undertaking provided for in this Declaration, other than
payment of monetary obligations and compliance with the use restrictions in Section 8(a) above,
for such period as such performance is prevented, delayed, retarded or hindered by any act of God,
fire, earthquake, flood, explosion, war, invasion, insurrection, unusually adverse weather, riot,
mob violence, sabotage, inability to procure (or general shortage of) labor, equipment, facilities,
materials or supplies in the open market, failure of transportation, strike, lock-out, ackon of any
labor union, laws or orders of govermmental authorities or any other cause not within the reasonable
control of the Owner which events or conditions are generally referred to as a “force majeure”,

including reasonable delays for adjusting the insurance proceeds in the event of an insured
casualty.

10. ENFORCEMENT/INDEMNITY.

(a) Any Owner, or holder of indebtedness secured by a deed of trust on any
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portion of the Property, shall have the right to enforce this Declaration by any proceeding at law
or in equity against any Owner violating or attempting to violate any of the provisions of this
Declaration as may be necessary to require such violating Owner to comply with this Declaration.
Any Owner determined to be liable to any other Owner, holder of indebtedness secured by a deed
of trust in any such action or to have breached its obligations under this Declaration shall be
obligated to pay the reasonable out-of-pocket court costs and attorney’s fees of the prevailing
Owner or mortgagee. No breach of these provisions shall entitle any Owner or other party to
cancel, rescind or otherwise terminate the easement rights established herein, but such limitation
shall not affect any of the other rights or remedies hereunder.

(b)  In addition to the remedies herein, each Owner shall also have the right to
prosecute proceedings at law or in equity against the defaulting Owner, or any other person or
party, violating or attempting to violate the terms hereof and to recover damages for any such
violation or default. Such proceedings shall include the right to restrain by injunction any violation
or threatened violation by another of any of the terms, covenants, restrictions or conditions herein
or to obtain a decree to compel performance thereof, it being agreed that the remedy at law for a
breach of such term, covenant or condition is not adequate. All remedies under this Declaration
shall be cumulative and not alternative and invocation of any one such right or remedy shall not
constitute a waiver or election of remedies as to any other permitted right or remedy.

(c)  Each Owner hercby indemnifies, defends, and holds harmless the other
Owners with respect to damages, claims or losses (excluding consequential damages) arising
solely out of violations of this Declaration committed by thc indemnifying Owner and occurring
on such indemnifying Owner’s Parcel.

11.  WAIVER. A failure by any Ownerto enforce any provision herein contained in its
favor shall not be deemed a waiver of the right to enforce such obligation in the future or to enforce
a similar or other obligation, nor shall such a waiver bind any other Owner. The rights conferred
upon any person subject to this Declaration shall be interpreted as imposing no duty or obligation
upon such person to enforce or attempt to enforce this Declaration against the others, nor shall any
such person be under any liability or sustain any loss of future rights hereunder in the event of any
failure to so enforce same in any such specific instance. The invalidity of any provision contained
herein with respect to any one controversy or matter, whether the result of a judgment, court order,
legislation or change of conditions shall not be interpreted as adversely affecting such provision
with respect to any other questions or matter nor shall such invalidity adversely affect any other
provision contained herein, all of which shall continue and remain in full force and effect.

12.  GOVERNING LAW. This Declaration shall be governcd by and interpreted in
accordance with the laws of the Commonwealth of Virginia.

13. COUNTERPARTS. This instrument may be executed in counterparts, each of
which shall be deemed an original and all of which shall constitute one and the same instrument.

14. SEVERABILITY. If any provision of this Declaration shall be unenforceable in
whole or in part, such provision shall be limited to the extent necessary to render the same valid

or it shall be excised from this Declaration and the remainder of this Declaration shall not be
affected thereby.




15.  NOTICES. Any notice, request or demand required or permitted to be given
pursuant to this Declaration shall be in writing and shall be deemed sufficiently given if delivered
by hand by messenger at the address of the intended recipient, after it is sent prepaid by Federal
Express (or a comparable guaranteed overnight delivery service), with instructions to deliver on
the next business day, or after it is deposited in the United States first class mail (registered or
certified, postage prepaid, with return receipt requested), addressed as follows:

Tuskeena Wytheville Center, L.L.C.
P.0.Box 2169
Ponte Vedra Beach, FL 32004

Successor Owners shall have theright to give notice of their respective notice addresses at
any time and from time to time by giving written notice to the Owners of all of the Parcels. The
date of actual receipt of any notice given in accordance with the above requirements shall be
deemed to be the date of service thereof unless the notice or demand is not received or accepted
in the ordinary course of business, in which case the date of deposit in the mail (in accordance with
the above requirements) or the date of delivery or attempted delivery, ifby Fed Ex, shall be deemed
the date of service thereof.

16. SUBORDINATION. The liens provided in this Declaration shall be subordinate
to the lien of any first deed of trust for the benefit of any institutional lender securing the purchase
price of any Parcel or portion thereof.

17. AMENDMENTS. This Declaration may be amended only by a written instrument
executed by the Owners of all of the Parcels and recorded in the Clerk’s Office.

18. LENDER CONSENT. Presidential Bank, FSB, as beneficiary under those certain
deeds of trust dated August 31, 2006 and April 4, 2011, recorded in the Clerk’s Office as
Instrument No. 060004037 and 110000916 hereby consents to this Declaration and subordinates
the lien of the deeds of trust to this Declaration.

John W. French, as beneficiary under that certain deed of trust recorded in the Clerk’s
Office as Instrument No. 090003134 and amended by Release and Substitution of Collateral dated
March 25, 2008, recorded in the Clerk’s Office as Instrument No. 080001202, hereby consents to
this Declaration and subordinates the lien of the deed of trust to this Declaration.



WITNESS the following signature:

TUSKEENA WYTHEVILLE CENTER, L.L.C.,
a Virginia limited liability company

By:
Christopher B. White, Manager
STATE OF
CITY/COUNTY OF , to wit:
The foregoing instrument was acknowledged before me this day of

, 2017 by Christopher B. White, Manager of Tuskeena Wytheville Center,
L.L.C,, a Virginia limited liability company, on behalf of the limited liability company.

My commission expires:

Notary Public
Registration No.

[AFFIX NOTARIAL SEAL]



PRESIDENTIAL BANK, FSB
a federal savings bank

By:
Name:
Title:
STATE OF
CITY/COUNTY OF , to wit:

The foregoing instrument was acknowledged before me this
, 2017 by as

day of
of

Presidential Bank, FSB, a federal savings bank, on behalf of the bank.

My commission expires:

Notary Public
Registration No.

[AFFIX NOTARIAL SEAL]
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John W. French

STATE OF
CITY/COUNTY OF , to wit:

The foregoing instrument was acknowledged before me this

, 2017 by John W. French.

My commission expires:

day of

Notary Public
Registration No.

[AFFIX NOTARIAL SEAL]

8|



EXHIBIT A

Sce Attached Plat
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WYTHEVILLE TOWN COUNCIL : AGENDA INFORMATION

WYTHEVILLE
Meeting Date: Monday, November 27, 2017
Item Name: Other Business
Item Number: K-2
Subject: Dispensing with December meeting
SUMMARY:

The second regular Council meeting of December falls on December 25. If Council
concurs, we would recommend dispensing with this meeting due to the Christmas

holidays, as has been done in the past.
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